INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

UNITED STATESOF AMERICA, )
Plaintiff,

)

)

) Case No. 7:05-M-00112
) Case No. 7:05-M-00113
)
)
)

JERRY W. THOMAS,
Defendant.

By: Michad F. Urbanski
United States M agistrate Judge

MEMORANDUM OPINION

This matter is before the court following trid of defendant for three violations arising at the
Sdem, VirginiaVeterans Adminigtration Hospitd (*VVA Hospitd”). Defendant Jerry W. Thomas was
charged with three violations of the Code of Federd Regulations: first, aviolation of 38 CF.R. §
1.218(b)(38), for the introduction or possesson of explosives, or explosive devices which firea
projectile, ammunition, or combustibles; second, a violation of 38 C.F.R. § 1.218(b)(37), for the
possession of firearms, carried either openly or concealed, whether loaded or unloaded; and findly, a
violation of 38 CFR 1.218(b)(1), for improper digposal of rubbish. Following trid, the court found the

defendant not guilty of violating 38 CFR 1.218(b)(1) and took the other two charges under advisement.

In an Order accompanying this Memorandum Opinion, the court finds the defendant guilty of
violating both 38 CFR 1.218(b)(37) and (38), and sentences him to pay afine of $15 and a specid
assessment of $10 for each violation for atotal fine of $50.

I

Tegtimony at trid indicated that defendant had gone to the Sdem VA Hospitd to vist afriend



who was then being treated there. On hisway back to his vehicle, asix-door limousine, defendant
attempted to toss two soda cansinto atrash container. At that time, defendant was not sure whether or
not they went into the can; because he had a cut on his foot and had a catheter installed due to prostate
problems, defendant walked away without confirming that they had been placed into a proper
receptacle.

A VA police officer witnessed defendant’ s ostensibly errant toss and followed him to his
vehicle. While the officer confirmed that defendant had the proper paperwork, he noticed theat there
were severd boxes of materia in the back of it that gppeared to be medical materid that could have
been stolen from the hospitd. These boxes were apparently among a host of items defendant, a sdf-
described “flea market fanetic,” had collected in hislimousne. Defendant consented to have his vehicle
searched, tossed the officer his key chain, and directed the officer to search anywhere he liked.

Upon ingpecting the packages in the rear of the vehicle, the officer discovered that they had
been prescribed to a person other than defendant. This person, in fact, had been the person with whom
defendant had been in the hospitd viditing. The officer then continued to search the vehicle, induding its
locked trunk. In the truck, he found atwe ve-gauge shotgun (which defendant indicated was useful for
shooting snakes) and ten-gauge shotgun ammunition. Defendant testified that this snake gun was an
antique, and, as such, had some value for him. Following this discovery, defendant was charged with
improper disposa of rubbish (for his dlegedly errant shots with the two soda cans) and with the two

related firearms charges.



[

The court deferred finding defendant guilty of the two firearm charges pending areview of the
case law under 38 C.F.R. 8§ 1.218(a)(13) and 8§ 1.218(b)(37) and (38). Defendant claimed that the
shotgun and ammunition were in histrunk by mistake. He said that he had placed the shotgun into his
trunk after his Sgter returned it to him and that in part because of his medical condition, he had forgotten
to take it out of the vehicle. Similarly, the ammunition had been part of a Chrismas present from his
son. He dso did not remove it from the vehicle prior to visiting the VA Hospita. 1t was of acaliber
different than that of the snake gun, and there was no ammunition for the snake gunin the car.
Nevertheless, the court’ s review of the relevant regulations and federa case law indicates that
defendant must be found guilty.

The regulations prohibit the following:
(A) (13) Wegpons and Explosives. No person while on property shall
carry firearms, other dangerous or deadly wegpons, or explosives,
either openly or concealed...
(B) (37) Possession of firearms, carried either openly or concedled,
whether loaded or unloaded (except by Federa or State law
enforcement officers on officid busness)... [and]
(B) (38) Introduction or possession of explosives, or explosive devices
which fire a projectile, ammunition, or combustibles[into a Veterans

Adminigration fadility]....

In Muscarello v. United States, 524 U.S. 125, 126-27 (1998), the Supreme Court held, abeit

in adifferent context, that the term “carries’ afirearm includes instances where a person knowingly
possesses and conveysfirearmsin avehicle. In Muscardlo, the defendant was found to have “carried”

afirearm, following being charged with unlawfully sdling marijuana, because a handgun was found



locked in his glove compartment. 1d. at 127. 1n acompanion case, defendants were charged with
carrying afireearm when it was found in the locked trunk of acar. 1d.

Given this precedent, it is dear that defendant is guilty of violating the federd regulations
regarding carrying afirearm and ammunition on the VA Medica Center in Sdem. Assuch, by
accompanying Order, defendant is adjudged guilty on these two counts. Given that the gun and
ammunition were only two items among the trove of fleeemarket detritus present in the Six-passenger
limousine, that the ammunition did not even fit the gun, and that defendant’ s possesson was entirdly
innocuous, the Veteran's Affairs police are directed to return the twelve -gauge snake-gun to defendant
away from VA property.

By Order entered into this 12" day of April, 2005.

/9 Michael F. Urbanski
United States Magidtrate Judge



INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

UNITED STATESOF AMERICA, )
Plaintiff,

)

)

) Case No. 7:05-M-00112
) Case No. 7:05-M-00113
)
)
)

JERRY W. THOMAS,
Defendant.

By: Michad F. Urbanski
United States M agistrate Judge

For the reasons indicated in the attached Memorandum Opinion, defendant is adjudged
GUILTY of violating 38 C.F.R. § 1.218(b)(38) and 38 C.F.R. § 1.218(b)(37) for having carried a
shotgun and ammunition onto the property of the Sdem, VirginiaVeterans Administration Hospitd.

Given thefinancid circumstances of the defendant, the court ORDERS defendant to pay afine
of $15 and a specia assessment of $10 for each violation for atotal fine of $50, and directs VA police
officids to return defendant’ s gun to him at alocation removed from the VA premises.

ENTER: This 12" day of April, 2005.

/9 Michael F. Urbanski
United States Magidtrate Judge



